and while he had no direct evidence that this was in fact
the casef Mr. Smith's belief was based on circumstantial
evidence.

The applicable language found in section 75.500(a),
is as follows:

(a)  All junction or distribution boxes
used for making multiple power connections
inby the last open crosscut shall be
permissible; * * *

In his posthearing brief, Helen Mining's counsel points
out that there is no disagreement that the switchbox in
question was nonpermissible and that the area where it was
found by the inspector was in fact inby the last open crosscut.
Counsel points out that where the parties disagree is whether
or not the switchbox was in fact used there.

In support of its position, Helen Mining's counsel points
to the fact that MSHA's evidence that the switchbox had .
been used was the fact that the deenergized box was found
there attached to the pump at the start of the next shift
(Tr. 105-109, 133-134, 308, 309).  In contrast, all of the
relevant testimony was that the pump had not been used there
with the nonpermissible switch (E.g., Tr. 170-174, 205-207, 251;
Exh, C-3).

Counsel maintains that the uncontested evidence as
to the pattern of operations during the shift in question
belies any such inference:  all of the relevant testimony
details Helen's compliance with the standard throughout the
shift, first in using a permissible pump in the 8 to 9
crosscut early in the shift, in keeping the switchbox outby
when using a nonpermissible switch in the 9 room, in ordering
the replacement permissible switch from the surface, and in
not even setting up the nonpermissible switch on the pasts
and insulated mat when it was taken over to the 8 to 9 cross-
cut at the end of the shift (E.g., Exh. C-l, C-2, C-3, C-5;
Tr. 170-171, 175-177, 202, 205-206).

Counsel also argues that credible weight should be
given to the statements of the UMWA miners as to compliance
with the standard at all times during the shift, and that in
the absence of any evidence to the contrary, Helen Mining is
entitled to the presumption of legality.  Finally, counsel
suggests that MSHA has not proven that the standard was violated
ky using the switchbox to supply power to the pump during
the previous shift, and that MSHA's speculative inference is
simply not enough to support the violation.

576was being used to supply electric power to the pump.
